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Austin, Texas 78711 Code of Criminal Procedure

Dear Mr., Torres:

You have asked three questions regarding the arrest, detention,
and transfer of parolees pursuant to article 42,12, section 21{a) of
the Code of Criminal Procedure. In corder to give a proper perspective
on the 1ssues, a brief discussion of the applicable legislative
enactments and case law 1s necessary.

As originally enacted, the first paragraph of section 21 of
article 42.12 of the Code of Criminal Procedure had read as follows:

Upon order by the Governor, the Beard is
authorized to issue a warrant for the return of
any paroled prisoner to the institution from which
he was paroled. Such warrant shall authorize ail
officers named therein to return such pareoled
prisoner to actual custody in the penal
institution from which he was parocled. Pending
hearing, as hereinafter provided, upon any charge
of parole wviolation, the prisoner shall remain
incarcerated in such institution.

Acts 1965, 59th Leg., ch. 722, at 496.

In 1972 the United States Supreme Court declared that release on
parcle is a form of liberty that may not be denled without due process
of law. Morrissey v, Brewer, 408 U.S. 471 (1972); see also Gagnon v.
Scarpelli, 411 U.S. 778 (1973). 1In Morrissey the court held:

due process would seem teo require that some
minimal {nquiry be conducted at or reasonably near
the place of the alleged parcle vieclation or
arrest and as promptly as convenlent after arrest
while 1Information is fresh and sources are
available . . . . Such an inquiry should be seen
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as in the nature of a 'preliminary hearing' to
determine whether there 1is probable cause or
reasonable ground to believe that the arrested
parolee has committed acts that would constitute a
violation of parole conditioms.

408 U.5. 471, 485 (1972). The Texas Code of Criminal Procedure does
not explicitly provide for such a hearing. You ask whether rules
adopted by the Board of Pardons and Paroles pursuant to article 42,12
of the Code of Criminal Procedure are sufficient to comport with the
due process requirements of Morrissey.

As amended after the Morrissey case, article 42.12, section 21
now reads:

(a) A warrant for the return of a paroled
prisoner, a prisoner released to mandatory
supervision, a prisoner released on emergency
reprieve or on furlough, or a person released on a
conditional pardon to the institution from  which
he was paroled, released, or pardoned may be
issued by the Board on order by the Governor when
there is reason to believe that he has committed
an offense against the laws of this State or of
the United States, violated a condition of his
parole, mandatory supervision, or conditional
pardon, or when the circumstances indicate that he
poses a danger to society that warrants his
immediate return to incarceration. Such warrant
shall authorize all officers named therein to take
actual custody of the prisoner and return him to
the 1institution from which he was released.
Pending hearing, as hereinafter provided, upon any
charge of parole violation or violation of the
conditions of mandatory supervision, the prisoner
shall remain incarcerated.

Acts 1977, 65th Leg., ch. 347, at 929.

Subsequently, the Texas Department of Corrections amended its
rules regarding parole revocation by adding subsection (g) which
requires that the "revocation hearing . . . be held at or near the
location of the alleged violation or arrest . . ."” Board of Pardons
and Paroles, 7 Tex. Reg. 293 (1982) (amending 37 Texas Administrative
Code, section 145.45),

We will now address your questions:
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1, Is it appropriate to resolve the apparent
conflict between section 21(a), article 42.12,
Texas Code of Criminal Procedure, and Morrissey v.
Brewer, in favor of a requirement that a parolee
be detained on the authority of a board-issued
pretrevocation warrant be afforded a local hearing,
as per 37 Texas Administrative Code, section
145.45(g)?

2, 1I1f the answer to the preceding question is
in the affirmative, does the Board of Pardons and
Paroles therefore have the authority to order the
sheriff or a county to hold a parclee, detained on
authority of a board-issued prerevocation warrant,
pending the conduct of a revocation hearing
pursuant to the board's rules in 37 Texas
Administrative Code, sections 145.41~145.557

3. If the answer to both of the preceding
questions is in the affirmative, Iin what position
does this place the Department of Corrections when
an inmate is prematurely and improperly
transferred by the county, in violation of the
board's order, and presented at Texas Department
of Corrections for admission?

First, we conclude that there is actually no conflict between
section 21(a) of article 42.12 and the due process requirement of
Morrissey that a hearing "be conducted at or reasonably mear the place
of the alleged parole violation or arrest , . ., ." 408 U,S., at 485.
The administrative release revocation hearing established by 37 of the
Texas Administrative Code, sectlon 145.45(g), pursuant to this due
process standard is not inconsistent with the provisions of article
42.12, section 21(a). Second, there 1s no need to consider whether
the Board of Pardons and Paroles has authority to order a local law
enforcement official to hold a detained parolee apart from the
directive in the board-issued prerevocation warrant, because it 1is
clear that it would be inappropriate for local law enforcement
authorities to release such a person prior to the conclusion or walver
of the local revocation hearing. Finally, if representatives of a
county wherein a parolee has been detained on the basis of a
prerevocation warrant issued by the board seek to transfer such a
person to the Texas Department of Corrections prior to completion or
waiver of the required hearing, we believe that the Texas Department
of Corrections must refuse to admit a parolee thus prematurely and
improperly moved.

The wording of each of the three sentences in article 42.12,
gection 21 was changed. In the first sentence, along with other
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changes not relevant here, the words "when there is reason to
believe . . ." were added. This addition seems consistent with the
description put forth in Morrissey of the initial hearing as being for
the purpose of determining “whether there is probable cause or
reasonable ground . . ." 1In the second sentence, the words 'take
actual custody of" were substituted for the words “return such
paroled" and the words "and return him to the institution from which
he was released" were substituted for the words 'to actual custody in
the penal institution from which he was paroled."” In the third
sentence the words "in such institution" were deleted. Obviously, the
original language of section 21 did not contemplate the local hearing
mandated for due process by Morrissey. The original language of the
second sentence apparently required that a paroled prisoner arrested
as authorized by this provision be returned immediately to custody in
the penal institution in which he last served, However, the language
of this sentence in section 21 as revised after Morrissey explicitly
bifurcates the matters of taking custody of the paroled prisoner and
returning him to the penal institution where he last served. By so
doing, such language seems to permit the holding of a hearing of the
sort contemplated by Morrissey. Likewise, the deletion of the
reference to incarceration "in such institution"” from the third
sentence removes any impediment to the paroled prisoner's remaining at
the place of the alleged parole violation or arrest for the local
hearing which is to be held prior to his being returned "to the
institution from which he was released." Morrissey, supra. Hence,
the requirement of 37 Texas Administrative Code, section 45.45(g),
that "the administrative release revocation hearing shall be held at
or near the location of the alleged violations or arrest . . ." not
only complies with the Morrissey mandate regarding constitutional due
process standards, but also is not in conflict with the provisions of
article 42.12, section 21(a) of the Code of Criminal Procedure.

Following the 1977 changes in section 21(a), the Texas Department
of Corrections notified all Texas sheriffs that it would not accept
paroled prisoners detained pursuant to warrants issued by the Board of
Pardons and Paroles as authorized by section 21(a) without elther the
completion or waiver of the on-site local hearing required by
Morrissey. Since the amendments to section 21(a) separated the
detention of the alleged parole violators from their return to the
institution from which they were released, we conclude that the stated
Texas Department of Corrections policy was permissible under the
applicable state statute, as well as consistent with constitutional
due process requirements. Indeed, the warrant issued by the Board of
Pardons and Paroles approprilately orders that an alleged parcle
violator arrested pursuant thereto "be held until such time as he may
be placed in the custody of an agent of the Texas Department of
Corrections ., . . ." Because it is impermissible under Morrissey and
not required under section 21(a) to return such a detainee prior to
the local hearing, the language quoted from the warrant means that
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such detainee must be held by the authorities who arrested him until
the Texas Department of Corrections is authorized to take custody of
him -- i.e. not until the completion or waiver of the Board of Pardons
and Paroles administrative release revocation hearing. Moreover,
article 2.18 of the Code of Criminal Procedure makes it a violation of
duty for a sheriff to release a prisoner committed to jail by a
warrant. See Attorney General Opinion M-918 (1971). Hence, a sheriff
detaining an alleged parole violator pursuant to a prerevocation
warrant is obligated to hold him until such detainee may be properly
released to Texas Department of Corrections. Likewise, the Texas
Department of Corrections may not appropriately accept an alleged
parole violator from a sheriff without evidence of completion or
walver of the requisite local hearing.

Insofar as the answers to similar questions posed in Attorney
General Opinion WW-386 (1958) provide contrary results, they have been
superceded by the dictates of Morrissey and the 1977 amendments to
section 21(a).

SUMMARY

The provisions of section 21(a) of article
42,12 of the Code of Criminal Procedure are
consistent with the requirement of a local parole
revocation hearing imposed by both Morrissey v.
Brewer, supra, and by 37 Texas Administrative
Code, section 145.45(g). Local law enforcement
authorities are required to hold an alleged parole
violator detained on the basis of a prerevocation
warrant until such time as the local hearing is
completed or waived. The Texas Department of
Corrections is not authorized to accept transfer
of any such detainee until completion or waiver of
the local hearing required by due process
standards and the rules of the ,Board of Pardons

and Paroles.
o
Veyy trply v

JIM MATTOZX
Attorney General of Texas

TOM GREEN
First Assistant Attorney General

DAVID R. RICHARDS
Executive Assistant Attorney General

p. 468



Mr. Ruben M. Torres - Page 6 (IM-111)

Prepared by Colin Carl
Assistant Attorney General

APPROVED:
OPINION COMMITTEE

Rick Gilpin, Chairman
Jon Bible

Colin Carl

Sugan Garrison

Jim Moellinger

Nancy Sutton

p. 469



